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Pursuant to Section 1.415 of the Federal Communications Commission's (Commission)

Rules, UTC, The Telecommunications Association (UTC), hereby submits its comments in response

to the Further Notice ofProposedRule Making, FCC 96-196, released April 20, 1996 (FNPRM), to

modify the established 2 GHz microwave relocation rules and to implement a cost-sharing plan for

microwave relocation costs. UTC opposes the modification of the existing relocation framework for

C, D, E or F block Personal Communications Services (PCS) licensees, but supports the

Commission's proposal to permit microwave incumbents to participate in the cost-sharing plan.

UTC is the national representative on communications matters for the nation's electric, gas,

water and steam utilities, and natural gas pipelines. UTC has been an active participant in this

proceeding and the predecessor docket which established the 2 GHz transition rules, ET Docket No.

92-9.

The issues raised in the FNPRM stem from the Commission's recent First Report and Order

establishing a cost-sharing plan under which the costs of microwave relocations are shared by the

parties that benefit from these relocations. The cost-sharing plan is intended to facilitate the
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deployment ofPCS and to encourage the relocation ofwhole microwave systems at one time. Under

the cost-sharing plan, parties relocating microwave links will be eligible to seek reimbursement from

other parties based on a cost-sharing formula. A cost-sharing administrator will assist the parties in

determining cost-sharing obligations by collecting and maintaining data regarding the relocated links

and the deployment of the PCS systems. The First Report and Order also clarified some ofthe

relocation requirements ofPCS licensees but maintained the basic relocation framework specified in

ET Docket No. 92-9.

In theFNPRM, the Commission seeks comments on two issues regarding the cost sharing

rules and the relocation framework: (1) should the Commission modify the transition framework for

C, D, E, or F block PCS licenses; and (2) should microwave incumbents be permitted to participate

in the cost-sharing plan?

I. The Commission Should Not Change the Basic Relocation Framework for Incumbents
Affected by the C, D, E, or F Block Licenses

The Commission proposes to modify the relocation rules for the D, E and F Block licenses to

shorten the voluntary negotiation period from two years to one year and extend the mandatory

relocation period from one year to two years. I The Commission surmises that this change could

potentially accelerate the development of the D, E and F Block systems and create additional

incentives for incumbents to enter into early agreements.

1 Public safety licensees would have a two year voluntary negotiation period and a three year mandatory negotiation
period.
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UTC urges the Commission not to adopt these unnecessary changes to the relocation rules.

As UTC has noted previously, the existing "sound and equitable"2 relocation framework is the result

of an extensive public debate. The result of this debate, a carefully crafted relocation solution, is

now under fire as "unworkable" from PCS licensees only one year into the process. The relocation

framework, including the recent clarifications, should be given the opportunity to work and should

not be modified at this time.

The Commission must not be misled by the PCS's industry's mischaracterizations regarding

the current rules. The industry's one-sided and often inaccurate descriptions of alleged abuses by

incumbents must be carefully scrutinized and cannot be taken at face value. When these allegations

are analyzed, the inaccuracies quickly become obvious. The allegations of extortion filed by the

Cellular Telecommunications Association (CTIA) against eleven microwave incumbents are a good

example. These allegations imply that the incumbents are obstructing the deployment ofPCS and

abusing the relocation rules. However, as UTC and the victims of these scurrilous allegations point

out in their filings with the Commission, the reality is that the current rules are resulting in

negotiations and completed relocation agreements.3

In fact, UTC performed a survey of microwave incumbents which demonstrated that

agreements had been reached by almost 1/3 of the respondents for the relocation of some portion of

their microwave paths. Moreover, almost 2/3 ofrespondents were actively involved in negotiations.

These results demonstrate the effectiveness of the current rules and the lack of need for further

2 Even the Commission noted that the existing framework was "sound and equitable" in the Notice ofProposed
Rulemaking (NPRM) ~3.

3 Attached to these comments are CTIA's "extortion" letter and the responses from UTC and the victims of the attack,
as well as the letters filed by Sprint Spectrum retracting the allegations with regard to Western Resources and Detroit
Edison.
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changes. Significantly, over half of the respondents indicated that they had at least some paths in the

A and B blocks for which they had received no relocation offers. From this, it appears that either the

PCS licensees are not moving aggressively to build-out their systems, or they are engaged in other

activities that do not compel them to seek microwave relocations during the first year after license

grant. This being the case, there is no need to reduce the voluntary period to one year when most

PCS systems are not ready for operation within the first year after license grant.

The alleged "problems" encountered by the PCS licensees do not stem from the timing of the

voluntary or mandatory negotiation period, but from the basic reliance on marketplace mechanisms

to resolve this matter. The current rules acknowledge the need to balance both PCS and incumbent

interests, and to tailor the relocation terms to the unique operational characteristics of individual

incumbents. As Commissioner Quello acknowledge in his "Separate Statement" to the First Report

and Order and FNPRM, the inherent flexibility of the relocation rules can lead to some difficulties

but these difficulties are always possible when the Commission "correctly decides to rely on

negotiations between the parties rather than the heavy-handed government intrusion into what should

be private contractual matters." The Commission must permit the existing market mechanisms to

work to ensure that the needs ofboth incumbents and PCS licensees are properly balanced.

In light of the lack of any demonstrated need for further changes to the relocation rules,

fairness requires the Commission not to change the expectations of the incumbents, which have

formulated plans for microwave relocations based on the current rules. These rules influence the

incumbent's budgetary decisions regarding costs for engineering studies, staffing and other relocation

costs which must be paid, at least initially, by the incumbent. The Commission must ensure that
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incumbents have sufficient time to plan the relocation and to devote adequate resources to this effort.

Chairman Hundt recommended caution when considering whether to change the relocation rules,

noting in his IIStatement ll on the First Report and Order and FNPRM:

In considering whether to shorten the period for voluntary negotiations for the C, D,
E and F blocks, we should be mindful of the fact that the 2 GHz fixed microwave
bands support communications of incumbent police, fire and emergency medical
licensees, as well as public utilities and others that provide essential services to the
public. It is critical that these licensees be able to rely on established rules and that
the relocation process not cause disruption or harm to their communications services.

UTC particularly objects to any proposal to modifY the relocation rules for incumbents

affected by the C block licensees As the Commission itself points out, the C block PCS licenses bid

for their licenses based on the current rules.4 These licensees have taken the costs of these rules into

account in their bidss and are beginning to negotiate with incumbents in some markets. Furthermore,

the incumbents are relying on the current rules in their negotiations with the C block licensees. The

Commission must not alter the expectations of the parties at this time. 6

ll. Incumbents Should be Permitted to Participate in the Cost-Sharing Plan

The second issue on which the Commission seeks comment in the FNPRM is whether

incumbents should be permitted to participate in the cost-sharing plan. As originally proposed, only

PCS licensees would be eligible for participation in the cost-sharing plan. However, as UTC and

4 FNPRM'lJ97.
5 The relocation obligations set forth in the current rules did not appear to affect bidding for C block licenses. The C
block auction raised over $10.2 billion, substantially more than the A and B block auctions.
6 Chairman Hundt's concerns, as expressed in his "Statement" to the FNPRM and First Report and Order, regarding
changes to the relocation rules for the C block licensees are well founded. Changes to these roles may be particularly
disruptive to incumbents which are currently in negotiations with C block high bidders.
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other commenters pointed out, incumbent participation would promote the Commission's stated

goals of facilitating the deployment ofPCS and encouraging the relocation of microwave systems.

UTC fully supports the expansion of the cost-sharing plan to permit participation by

incumbents. UTC noted in its reply comments to the NPRM that:

By permitting incumbents to participate in cost-sharing, the FCC will not only
encourage the relocation of incumbent systems in the most efficient and least
disruptive manner, but will also speed up the deployment ofPCS. PCS licensees
subject to cost-sharing with incumbents will not face lengthy negotiations over
comparable facilities or the installation or testing thereof. Relocation costs will be
known and once an agreement is reached, the PCS licensee can immediately begin
operations.7

Incumbent participation in the cost-sharing plan will be important in a number of scenarios.

For incumbents in rural areas, where PCS deployment is uncertain, incumbent participation will

permit incumbents to plan and construct new systems earlier in the process and to gain access to

frequencies that may not be available when PCS licensees do desire to deploy in their areas. For

incumbents which are unable to negotiate whole-system changeouts from initial PCS licensees,

expansion of the cost-sharing rules would permit them to relocate entire systems at once, thereby

minimizing engineering and construction costs and the risk to the reliability of their systems that is

attendant in piecemeal replacements. Of course in both these scenarios, the PCS licensees will

benefit by gaining access to the incumbent's spectrum in an expedited manner, without having to

negotiate over the details of the relocation or having to wait for an incumbent to construct

replacement facilities.

7 UTC Reply Comments at p. 4.
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The implementation of incumbent participation in cost-sharing should pose no practical

problems. The Commission has done a commendable job in delineating the rights and responsibilities

of participants. These rights and responsibilities are easily transferable to participating incumbents.

In particular, participating incumbents would be required to notify the cost-sharing administrator

regarding links for which reimbursement is sought. The incumbent would be required to maintain

documents supporting the relocation costs and would be subject to the caps imposed on cost-sharing

reimbursement.8 Reimbursement should be permitted on a pro rata basis from each PCS licensee

which benefits from the relocation, as determined by the Proximity Threshold test. Pursuant to the

cost-sharing plan, incumbents would be entitled to reimbursement for up to 100% ofthe relocation

cost because it would be considered a relocation outside the relocator's frequency block. Similarly,

under the cost-sharing rules, the cost-sharing obligation would not be depreciated.9

One issue which must be addressed with regard to incumbent participation in the cost-sharing

plan is how to provide an incentive for an incumbent to minimize relocation costs to ensure that PCS

licensees are not required to pay more if an incumbent relocated itself than if the incumbent was

relocated by another PCS licensee. Several characteristics of the relocation process mitigate against

overcharging by incumbents. First, participating incumbents are not guaranteed to receive

reimbursement for the relocation of a link unless and until a subsequent PCS licensee's deployment

would have required the relocation. Incumbents are taking a risk in participating in cost-sharing and

are unlikely to increase this risk by increasing relocation costs. Even if the incumbent receives

8 As specified in the First Report and Order, these caps are set at $250,000 per link, with an additional $150,000
permitted if tower modifications are needed. First Report and Order '74, Appendix A '27.
9 First Report and Order, Appendix A '17

7



compensation for some links, it might not be reimbursed for all links and will end up bearing any

remaining costs. 10 Second, many incumbents, including utilities and pipelines, are heavily regulated

entities which are subject to close scrutiny of expenditures. They are therefore subject to other

business and regulatory constraints which will limit their relocation expenditures. Third, pursuant to

the cost-sharing rules, incumbents would be required to retain records accounting for the relocation

costs; all costs are therefore verifiable by the PCS licensees. The cost-sharing rules also specify

reimbursable and non-reimbursable costs. By examining the supporting documentation, PCS

licensees can ensure that they are reimbursing only for appropriate costs. Fourth, the cost-sharing

rules impose caps on reimbursement expenditures which will serve to limit the PCS licensees'

reimbursement obligations and to clearly define the incumbents upper limit for relocation costs.

As an additional safeguard, UTC recommends that, for incumbents which have already had

one or more links relocated by a PCS licensee, a rebuttable presumption should be established that an

amount expended for self-relocating a link is reasonable if it does not exceed the lesser of: (1) the

cost-sharing cap; or (2) the average relocation cost for the PCS-relocated links. Under this proposal,

relocation terms that are subject to arms-length negotiations can be used as a benchmark for

assessing the reasonableness of costs incurred by the incumbent for self-relocation.

The Commission also seeks comment on whether a large number of incumbents would avail

themselves of the option ofparticipating in the cost-sharing plan given that the Commission's rules

require PCS licensees to pay the entire cost of relocating incumbents to comparable facilities. UTC

10 Additionally, because an incumbent would not receive interest on the money tied up in the relocation, the
incumbent has an even greater incentive to minimize costs and thereby minimize the lost time value ofthe money.
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believes that numerous incumbents would avail themselves of the opportunity to participate in the

cost-sharing plan if permitted. As explained above, many incumbents are faced with situations where

some or all of their links may not be relocated by PCS licensees during the initial stage ofPCS

deploYment. Incumbent participation in cost-sharing will permit these incumbents to relocate links

themselves in order to reduce costs, minimize disruption to their microwave systems and obtain

needed replacement frequencies.

Finally, the Commission seeks comment on whether incumbents should be treated as the

initial relocator for the purposes of applying the cost-sharing formula. The cost-sharing formula

must be applied equitably to both PCS and incumbent participants. Therefore, incumbents can and

should be treated as an initial relocator subject to the rules for the relocation of links entirely outside

the relocator's frequency block. These rules specify that such relocations are not subject to

depreciation under the cost-sharing formula. As with PCS relocators which relocate links outside

their licensed territory or frequency block, incumbent participants do not gain an advantage from the

relocation vis-a-vis subsequent PCS licensees, and therefore need not have their reimbursement

obligations depreciated to account for this advantage. Furthermore, because the timing of the

incumbent's self-relocation has no effect on creation of the reimbursement obligation under the

Proximity Threshold test, there is no reason to depreciate the PCS licensee's reimbursement

obligation.

Conclusion

UTC opposes the Commission's proposal to modify the relocation framework for the C, D, E

or F block licensees to change the lengths of the voluntary and mandatory negotiation periods. This
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modification is not necessary to facilitate the deployment ofPCS. Contrary to the allegations of the

PCS industry, the current framework is effectively promoting negotiations and relocation agreement.

UTC supports the Commission's proposal to permit incumbents to participate in the cost-sharing

plan. Incumbent participation can be easily accommodated by the current cost-sharing rules and will

promote both microwave relocations and PCS deployment.

WHEREFORE, THE PREMISES CONSIDERED, UTC requests the Federal

Communications Commission to take action in accordance with the views expressed in these

comments.

Respectfully submitted,

UTC

Dated: May 28, 1996

By:

By:

ey . Sheldon
General Counsel

~J [J /tj I

~(-"~/iJL-j

Thomas E. Goode
StaffAttorney

UTC
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036
(202) 872-0030
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March 1, 1996

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street, NW
Room 814
washington, DC 20554-0001

"~"q..... ri.e-..:.....
WINIHI Future..,

eTIA
CelUar
T-=ommunications
IncUiy AsIociation
1250 Connecticut
Avenue, N.W.
Sui11200
WIIhIngtDn, D.C. 20036
202·...1 Tellphane
202-331-8112 Fax
202·738-3213 DIrect DIal

~E.WMIItr

President ICEO

Re: ~""'nt of.. cen.1••lon'.1lluIea Regarding a Plan
for ......... C..of••rewa," Relocation
(WT Docket No. 95-157, RM 8842)

Dear Mr. Chairman:

We have wrtIten to you .......t times on the subled of microwave relocation and, in
particular, the trend which continues to thrMlen the timely rollout of broadband
PCS. As we have .....d in pnMous ...., oertefn incumbent microwave
operators in the 2 ;iIaIWtz (GHz) band are using their status a. FCC licensees to
m8ke unconscionable demands of the new PCS Ian-as a pre-conditlon to the
relocation of their faeRIes which must occur prior to the offering of PCS.

This further correspondence is • AIM for the Commission to act. The continued
faHure to act in this rntdter is jeopardtzing the fulfttfment of the Commission's PCS
vision.

As we ,.,. aIIo noted. except in the moat egMgioua ctr0umst8nces, PCS licensees
are reIudant to go pubic wIh their fruItr1IIIona over the recalcitrant behavior of
microwave if1Cll11benta. TNa reIcence is due to their '-r of even greater delay in
briilging incunbentI to the~ bible or the risk of future retribution in cases
where the Incumbent is alao a governmental body.

Today. it is my unfortuMIte duty to further report ..............ntlltlve ca.- in
which them~ Incumbenta· behavior is 10 outlandiah and Irreaponalble as to
th....een the abIIy of PCS Iioen•••• to begin otI'erIng I8NIce thle year. The
enormity of the impact of thIe aII.tIIIton h8a compelled one PCS company, a member
of CTtA. to risk the potential retribution resulting from public disctosure.



Ch8innan Hundt
March 1, 1996
Page Two'

Sprint Spectrum (formerly Sprint TeI.communicldiona Venture or SlV) is currently
licenMd to provide service in twenty-nine MTA marketa.1 Approximately 1,400
micr0w8ve links are IocatId within Sprint Spectrum's licensed spectrum band.,
I'NIIdng it the MTA wIh the gM8teIt number of links that may require
reIocIIlion. By its own , 71 of thole finks must be relocated to initiate
service throughout its 1'1WbtI. Of course, as c.pacity requirements expand with
sub.criber growth, addItionallinka wi" have to be moved, as welt.

The attached materials detail the outrageous financial demands of certain
microwave incumbentl haYing links in Sprint Spectrum's PeS bands. You will note
that the demands of the Union paciftc Railroed exceed even that of the Suffolk
County (Long latand) Polce ()epartment, the incumbent that Sprint Spectrum was
previoully wiling to identify.2 For your convenience the att8ched information is
summarized below.3

Microwave • of Eat. R~'m'.... LIaIII F*CM rw fyIdan [)*
Union on of C8IIomia 5 $1.210.000 $11,310.882 $ 17.100.882
Union PIICiftc RIIHroad 24 6,000.000 ....210.000 40.250.000
Puget Power 12 3,000.000 7.800,000 4.600,000
VMlma'Mre1e18 7 1,710,000 21,310,000 1Q.830.000
WIIhingIon StIle PItrOI 10 2.500.000 2•••817 _.817
WiIItIIm Resources 2 500.000 120,136 320.138
BNSF 1 210.000 2.000,000 1.750,000
Guadeloupe Valley Elect. Co-op 2 500,000 1,304,416 804.416
~ Jersey Turnpike Authority 4 1.000,000 2.500.000 1,500,000
Detroit Edison 2 500,000 _,M)() 0450.0400
SUfIIotk County Police ..2__ 1M.-_22I161.III-.a11QQOII¥.-_ 21w,c.iODII&l,oIIIQOOII¥
Total 71 $17,750.000 $126.022,551 $108,272,551

Per link excelS chIIrge: $1,524,985

1Spftnt Spectrum II ...... to..... faIDwinI UTA......: New York, NY; .,F~
o ....~ JoIe, CA; DIRI, II; ell•• Fort \\WII. TX; 8aIeDn, aM PnMdInce. RI; "".IPCIfia-
St. P8uI. UN; MIImi-FoIt I • did ."•• FL; 0tiIIM elIDA RouII. LA; St. LouII. Me; .......
'M; PIIIbwgh. PA; o.w.. CO; 8. BWD, Wi' < AIIIIr8): LauIIvtII .......t-E\wIIYIe, KY;
PhoenIx. M:. Ifn,......,. AI.; PaI'IInd. OR; lndIIn IN; 0. MaNI au.d alii, fA; SIn
AMDnio, TX;~ CIty. ICB; .....~_.NY; SlIt LIlke CI't. UT; 0IdIIIama CIty. OK;
s......__•. MT; tIBlh•• TN; VttclhII, 1<8; and Tulle, OK. Ks ...... AnwIcIIn PerIonaI
Cammunatlonl. tradtng undIr the Sprint Spectrum brwtd, HfV8S the WIIIhingtDn. DC-8IIltfmore. MO
MTA.
2 see eon.,.... d CT1A in iii~ flied ae-nber 1. 1.,ExhIbIt I, at 1.'UIIIIce.. II eNd (j II•• It Itlforlnlllan hm Sprint Spectrum, ellA ... -..meet ., ...., _d fair
COlt" d $210.000 per"'-lInk, the ...-mum per link amount cantiIlned In the CornmIIIiOn's
~COIt 1Iwtng ... Aa 1UCh. In .....~ 'Dnces. the lutnrMrY informIltIOn undlndl,.....
the per Ink excea charge denwnded by the incumbents.
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The $108 mllion between the e.ttmated fair~n coat and the sums
dem8nded by the incun:aa for... 71 HnkI is cIIar1y un..-onable and. CTIA
believes, clear evidence of bad faith on the part of the Incumbents. Of c:ou_ these
numbers provide only a partieI picture of the kind of abuse PCS providers must
confront.

The magnitude of this pIObIem can be inu.trated another way. If the average per
link excelS charge ('1,524,985)is~ to the C block PCS band, wh6i8
approximately 1,874 microwave links are found, the amount demanded above the
fair e8timated reIoc8Iion ca.t would come to more than 12.1 bllllon.4 . Extrapolating
the overage ($1,524,981) to the 0, E, and F PCS bands, where as many as 2,951
microwave links may r8C1Utre relocation, the amount demanded above the fair
estimated relocation coat would come to more than M.5 btUlon.s

These incumbents know that they can take advant8ge of the Commission's current
voluntary negotiation rules by refusing to bargain in earnest or by making financial
demands haVing no AUtIon to the actual costs of relocation. Mr. Chairman, enough
is enought We have pnaviously submitted information which has been "sanitized" to
prevent retribution. ThiI instance is merely illustrative and, fortunately. Sprint
Spectrum has been wiling to "go public."

This behavior is not what the Commission envilioned when it adopted the current
rules. Sprint Spectrum has invested more than $2 biRion in the auction alone and will
spend untold millions more to build out its merkets. How much more will be added
to the price tag by the incumbents? How much more must PCS providers "lnvesf to
meet the greedy demands of microwave incumbents when these funds might be
used to innovative services to the public?

The Commis8ion muat act with dispatch to change the mIcrow8Ve relocdon rules to
eliminate this kind ofi~ behavior by~ holding a public trust, I.e.,
their FCC lioen8e. The rules must be changed if the American public is to enjoy the
beneflta of new wi....... competition. eTIA UfI88 the Commlulon to, post-haste,
make the fa"owing changes in the microwave relocation Nt.:

1. Shorten the voluntary negotiation period to one year.

4 $1.524._ x1.174. a.-7.7II,OOO.
1$1.524,. x2,t51 .....100.173,211. 8ecat_ttw O,Eand F" •••• wtI have onty tin
ml.-...u to WOIt with, • higher percentIlge of the r'8Iident rntcro.ve links may have to be relocated
to inIIIaeI service.
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2. Require -good f8i1h- negotiation during the voluntary period. As an
element in the ....-minlllion of an incumbent's good faith, the incumbent
should be requir8d to provide a realOnable justttlcation of its financial and
techme.l denw1ds.

3. To~ incumbents to negotiIIte dUring the voluntary period,
recoverebIe COlts during the mandatory negotiation period should be
limit8d to the undepreciated coat of the incumbent licensee's eXisting
system.

4. A determination of an incumbent's failure !o negotiate in goOd faith during
the voluntary period should immediately invoke the commencement of the
mendIItory negotiation period and the incumbent's license should be
immediltely downgraded to secondary status.

'NItRe moet microwave incumbents are behaving responlibly, the Commission must
eIinW1ate the.abllity of a few mercenary incumbents to thwart nationwide PCS in its
infancy.

00: CoImtil.1oi1er Jmtes H. Quello
Con., il.1oner AftdrfM C. Barrett
Cornlnlelloner Rldtlle B. Chong
Commil.IDiW SUlan Ness
MichI.1 F-.quhar
RoI.1nd Allen
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The Telecommunications Association

March 21, 1996

The Honorable Reed E. Hundt
Chairman
Federal Communications Commission
1919 M Street, NW, Room 814
Washington, DC 20554

Re: 2 GHz Microwave Relocations
WT Docket No. 95-157

Dear Mr. Chairman:

TEL +1·202.872.0030
FAX +1·202·872·1331
Direct Dial02-872-1264

Internet: JSheldon@CapAccess.org

UTC, The Telecommunications Association (UTC) wishes to respond to the allegations
raised by the Cellular Telecommunications Industry Association (CTIA) in its letter to you of
March 1, 1996. CTIA has moved from zealous representation of its constituents to blatant
misrepresentation to this agency.

In its letter, CTIA unabashedly accuses eleven incumbent licensees in the 2 GHz
microwave band ofbeing "extortionists." Although UTC would not purport to speak on behalf of
these licensees individually regarding these allegations, UTC feels compelled to point out some of
the inconsistencies as well as fabrications in CTIA's most recent tirade.

Once again, CTIA uses its own definition of "extortion" to make these allegations; i.e.,
any counter-otTer or request made by an incumbent that exceeds the PCS licensee's offer is, by
CTIA's definition, "extortion." Incredibly, CTIA has managed to ignore the two terms that define
the very process in which PCS licensees and microwave incumbents are engaged: voluntaty
negotiations. If anything, the materials submitted by CTIA demonstrate that parties are meeting,
exchanging relocation estimates, and discussing relocation timeframes.

Review ofthe "Bad Actor" forms and other material appended to CTIA's letter
demonstrate how reckless CTIA's allegations really are:

• Using slight-of-hand calculations, CTIA accuses these eleven companies ofdemanding
an average "per link excess charge" of$I.5 million. To inflate the costs to this
magnitude, CTIA cleverly divides the total system replacement costs provided by each
licensee by just the paths in which Sprint Spectrum has expressed interest. l The need

I See, e.g., materials relating to Union Oil; Union Pacific Railroad; Guadeloupe Valley Electric Cooperati\'c; and
Williams Wireless, Inc. appended to the CTIA letter.

1140 CONNECTICUT AVENUE, NW • SUITE 1140 • WASHINGTON, DC 20036 • USA
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for system-wide microwave relocations was acknowledged by Sprint and many of the
other commenters in the "cost-sharing" docket, yet CTIA omits any reference to the
cost-sharing proceeding.2 How can a request for a system-wide relocation be
considered "extortion" when the FCC has proposed rules to facilitate such agreements,
and when the PCS industry has overwhelmingly supported these proposed rules?

• In some cases, CTIA would have the FCC intervene even before the PCS licensee has
responded to the microwave licensee with a counter-offer or other response. For
example, in CTIA's "Bad Actor" form for Burlington Northern - Santa Fe Railroad,
the following notes from Sprint or its consultant can be found:

"We have not responded to [the BNSF] proposal since STY has begun to work
well with BNSF in other MTAs and BNSF will only negotiate a single sub-system
at a time. It is expected that this sub-system will be next for negotiation and STY
plans to use the good faith precedence set in other sub-systems for the negotiation
of our single path for relocation."

Even though neither Sprint nor its consultant responded to the BNSF proposal, and
even though Sprint states that it "has begun to work well with BNSF," CTIA twists
these facts around to meet its own political agenda by alleging that BNSF is engaged
in "extortion."

• The information appended to CTIA's letter also calls into question whether PCS
licensees are negotiating in good faith with incumbents, or whether they are simply
engaged in a coordinated effort to elicit "evidence" that could be used to revise the
relocation rules. For example, in a summary of her first meeting with one incumbent,
Sprint's agent reported to Sprint that she would "try and get [the incumbent's] starting
position in writing from them so that ifwe need to go to the FCC, we have some
proof,,3 UTC questions whether Sprint instructed its agent to negotiate with the
incumbent or to entrap the incumbent.

The unfortunate result ofCTIA's rhetoric is a self-fulfilling prophesy: future negotiations
are likely to falter or fail because CTIA is creating an environment ofdistrust in which no
incumbent will feel comfortable negotiating. If an incumbent cannot submit a proposal to a PCS
licensee without fear ofbeing publicly labeled an "extortionist" no matter how reasonable its
opening offer, why would any incumbent even agree to negotiate at this point in the process?

2 "Systemic relocations can cost three to five times more than the relocation of individual links, but can be, in the
long run, more spectrum efficient, less costly and less disruptive." Comments of SprintTelecommunications
Venture, filed November 30, 1995, in WT Docket No. 95-157, at p. 23.

3 See September 20, 1995, "Negotiations Summary for Suffolk County Police," prepared by Katie Drucker, and
appended to the CTIA letter.



Hon. Reed E. Hundt
March 21, 1996
Page 3

To help you better understand the status ofnegotiations. I am attaching the results ofa
recent UTC survey on negotiations between incumbents and the A and B block PCS licensees.
As you will note, a significant number ofmicrowave paths are under contract for relocation. and
an even greater number ofpaths are currently subject to negotiations. Equally significant, a large
percentage ofthe survey respondents indicate they have paths in the A and B block for which they
have not even been contacted about relocation!

UTC would be happy to provide you or your staffwith examples of some ofthe hard-ball
negotiating tactics used by PCS licensees and their agents. including some ofthe outright
misrepresentations some ofthese parties are making to incumbents as to their rights and
obligations during the voluntary negotiation period. However. public debate over these
negotiations would only serve to heighten the tension created by CTIA between the incumbent
community and PCS licensees. and would needlessly involve the Commission in the details of
what were intended to be market-based negotiations and relocations.

Mr. Chairman, we urge you to carefully review the materials submitted by CTIA and to
draw your own conclusions as to which parties are negotiating in good faith and which are
gaming the process through political maneuvering. Instead of proving the existence of an
"extortion delta" in PCS negotiations. CTIA' s letter proves there is a "distortion delta" between
its rhetoric and the truth.

9i1~
Jeffrey L. Sheldon
General Counsel

Attachment

cc (wi attachment):
Commissioner James Quello
Commissioner Susan Ness
Commissioner Andrew Barrett
Commissioner Rachelle Chong
Michele Farquhar. Chief. Wireless Telecommunications Bureau
Ralph Haller. Deputy Chief, Wireless Telecommunications Bureau
Rosalind Allen, Associate Bureau Chief, Wireless Telecommunications Bureau
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UTC SURVEY OF MICROWAVE INCUMBENTS
REVEALS INCUMBENTS ARE NEGOTIATING; DEALS ARE BEING REACHED

In an effort to determine the status of negotiations between microwave incumbents and
PCS licensees, UTC, The Telecommunications Association, conducted a survey of all
incumbents licensed in the bands affected by the Block A and B PCS licensees. The survey
instrument queried incumbents as to whether they operate paths: (1) subject to completed
relocation agreements; (2) for which relocation negotiations are underway; and (3) for which
they have not been contacted. The survey also inquired as to the number of paths associated with
each of these responses, and whether the incumbent has refused to negotiate or withdrawn from
negotiations.

Over 400 surveys were mailed to incumbents during early February 1996 and 103
responses, representing incumbents with nearly 1300 paths, were received. The results of the
survey were supnsmg:

• 32% of respondents have entered into relocation agreements with PCS licensees
regarding a portion of their microwave paths;

• in less than one year after the voluntary negotiation period began, 19% of respondent
microwave paths are subject to a relocation agreement;

• 64% of the respondents are currently in negotiations;

• 42% of respondent paths are the subject of current negotiations;

• 51 % of respondents have not been contacted regarding a portion of their microwave
paths;

• of those that have been contacted regarding all of their microwave paths, 32% have
completed relocation agreements and 62% are currently in negotiations;

• the respondents that have concluded agreements or are currently negotiating with the
pes licensees operate approximately 786 paths, or 60% of the total respondent
microwave paths affected by the Block A and B licenses;

• only one respondent has withdrawn from negotiations due to the intractable position
of the PCS licensee in its area.

1140 CONNECTICUT AVENUE, NW • SUITE
1

1140 • WASHINGTON, DC 20036 • USA



The survey results offer a stark contrast to the image ofnegotiations being painted the
PCS industry.

• While one PCS association is claiming that the process is not working, the results
clearly indicate that it is -- 60% of microwave paths affected by the Block A and B
licenses are the subject of either current negotiations or of successfully concluded
relocation agreements.

• The PCS association implies that the incumbents are delaying the deployment of
PCS, yet the survey results reveal that deployment is not being delayed by refusals to
negotiate on the part of incumbents but by the failure of PCS licensees to begin
negotiations -- none of the respondents have refused to negotiate with PCS licensees
(though one has delayed negotiations to better prepare technical information), yet
over half the respondents have not been contacted regarding some or all of their Block
A and B paths.

• The PCS association claims that incumbents are taking advantage of the current
negotiation period by refusing to negotiate, yet not a single survey respondent
indicated that it has refused to negotiate with PCS licensees even during this
voluntary negotiation period. The single respondent that did delay negotiations did so
simply to provide additional time to analyze its technical requirements.

The survey results offer an objective view of the true status of negotiations. Unlike the
inaccurate statements based on exaggerated figures and half-truths that have been spread by one
PCS association, the results of the survey demonstrate that the current rules are working and
agreements are being reached.

2
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March 18, 1996

...-n.l.HeIn
AllISlIn' Vic. ProSlden1 and M.:In;)9ct
Federal AII.lrs

i

~~RecdE. Hundt

P.....~ COIIUDission
1919MS~NW

B.oom814 I

WubiftatOn,\DC 20554
I

Re: i Amendment ofthe Conuniuion's lWIes Reprding a Plan for
I SbariDa the Costs ofMicrowave Relocation
I (WTDodcetNo. 95-157. RM8642)
!

Dear claairmJm Hundt:
I

I
OnMarcb. 8.\1996, Detroit Edison received &copy ofa March I, 1996, letter sent to you
by Tbomu Wheeler, Presid_ ofthe Cellular TeIccommuni.cations Industry Association
(CTIA). That letter COIUiDs aIIcptiou that Detroit EdiIon ......, in esreaioust
outlandish~ irresponsible blllavior chariDa neaotiatioas with Spriat Spectrum for cost
shariDa ofmicrowave rclocations. Althoup Detroit EdilOn will not burden the federal
Communicatibns Commission rCommillioa") with a detailed response. the aJleaations in
that letter arelsimply not true. There is, hOWe"ICf, a need to briefly clarify the record
rcprcliag Detail Edison·, neaotiatiDg approach.

!

Thecom~OD terms Detroit Edison would seek in any negotiations arc its reasonable
estimate ofth~ additional expenses that will be incurred u a result ofrelocating
microwave w*s. All costs an commercially rcasonIble aDd completelyjustifiable. ~
was noted in the last footnote on tbe "bad actor" foma submitted by CTIA, Detroit Edison
is wiWDg to pJovide tW1 documentation in suppon ofits cost estimates. Further. Detroit
Edison is willi~g to explain its costs in depth to the Commission should such'action be
warranted. i

I

Detroit Bdi;!has and will continue its policy otneaotiltiDa in load faith with an parties.
We resret. ho evert that we are precluded at thillime. fi"om providinl more specific
~ . reprd. to any panieu1ar puty with whom Deuou Edison maypr may not
be negotiating .,

I
I

i
I
i
!
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BOIl. Reed~. Hundt
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The~ 1. 1996. letter is 111 obvious au..by CTIA. ad J*'baps others. to pin a
~advutIp or to foU' UIIIIIIIIded c to tJae eoa.iuion·. microwave
re'oGItioD .... In ..pporc oftblir tAbru. CTIA ~ attached documents
and infoDll$tiOll purpo'" to be reIItecI to ccmia Dn.:GItions. We .... that is has
become~ to .. this nIIpOII?8, but &It tbI& IUCb inIppropriIae and untrue
a1lcptions~ not be allowed to stand UJIIIII'WfRd on the record. P__ let me know
ifadditio" information is needed.

I
I,
I

i

Robert 1. Hom
ASliItUlt VICe Praideat and

Man...Pederal Aft'airs

RJlUjId I

cc:$"A.adR:w.C. BmettC ." I.acIlIIJe B. Chong
. .oner Suan Ness

Coznua¥oner lames H. QucUo
i
I

I
I

TOTA.. P.03



UNION P,tClFtC RAILROAD COMPANY
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Thc Honorablc Reed Hundt
0Iainnan
Feclcral Commuaication!i Commission
191·9 M Street, N.W.
Washington, D.C. 20054

• March 28, 1996

,.., DClOGIImlEE1
OlM*. NEIMSK" tllft

Re: Microwave Relocation; WT Docket No. 95-157;
March 1 Letter from Thomas E, WheeJer

Dear OUIirman Hundt:

On March I, 1996, 1lwmas E. Wheeler. President of the Ccllular' Telecommunication!) Industry
Associati(", (CflA), sent you and the other f()ur CommissioncI'l> a letter in which he accused tbe Union
Pacific Ruilroad of serious misconduct itl connection with negotiations involving relocation of our 1.9 GHz:
microwave fclCiJities. I wish to advise yO\t that Mr. Wheeler's illegations and charges against Union Pacific
are completely false.

In his March 1letter. Mr. Wheeler accused Union Pacific of "extortion," "bad faith," and "outlandish"
and "irresponsible" behavior regardin~ Ilur negotiations with one ofCfIA's members. Sprint Spectrum, More
~peciflCally, Mr. Wheeler ...~Iaimed that Union Pacific had requesltd $46,250,000 from Sprint to reltlCate 24
mk."fowave Unks, and that, of this touU 4nlo.,lunt, ~mly $6 r.:lillion was "fair" and the remaining $40,250,000 was
"extortion" money. This is not true"

'Il1C'record shows (arx.t Sprint's uwn tllJcUITEnts confirm) that the S46,250.000 figure was for iIll.ill.
J.iI:IIa in our entire system at 1.9 GHz. not merely the 24 link§ daimed by Mr. Wheeler, Importantly. Sprint
itIclC prepared a system-wide relocation propo~al for Union Pacific which addressed all ill links and, in a
letter dated December 14, 1995, ~tated thal Sprint "understands" Union Pacific's desire for a "syscernk
solution," The $46,250.000 figure Cjllotc::d in the Cl'IA's March 1 Letter is btl8ed on 185 &inks at a per-link
cost of $250.000, which was recogni7.ed d~ a fllir 8\;erage per-link cost not only by the Commission but by
CTIA. as well It is simply the matbcmatkal result of multiplying 185 links (which Sprint itself acknowledged
as the appropriate number in its Decemllel' 14 Jetter proposing a system-wide relocation soilltion) by the
average per-link cost of $~O,OOO. Thus, contrary to Mr. Wheeler's false and deceitful characterization. the:
$46.2~0.OOO figure is not an "outrageous" derrand~ it is nm "oudaJl1ish;" it is not "greedy;" and it is not. most
emphatically. "extonion."

Accompanying Mr. Wheelert~ Mar~h , Jetter wa~ documentation prepared by Sprint (or Sprint's
agentS) in which Sprint's characterization of Union Pacific was Just as false and misleading as Mr. Wheeler's.
In the document dat.ed 2fl3196. Sprin.t called Union Pacific a "bed actor," and gavc the impression that Union
PBcifk; had not responded to SprirI's proposal lUld that negotiations twd broken off. Again, this is simpl>' not
true. In filet, Union PacifIC has continued it.s discussions with Sprint, although we are not at liberty to
disclose the nature ofthose di\OCussiol1S bccaust of a l:onfidentiully agreement which Union Pacific considers
binding and which it intends to honor.
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I camotover~rethe kqKJrtm:e ofa systenic approach to our microwave relocation. Union
PIei6c's 185 petbs in the 1.9 GHz bind are uacd for controlling trllin operations throushout the entire Union
Plcifac rail network., which covers most of the Midwest and Western portions of the U.S. The microwave
system carries aitical, safety-related communications that are integral to the minute-to-miDute <:ontrolling
and rouq of trains. inchJdins dispak.iler col1llTllnicarions, train signals and track switching. Because of the
safety--aitical nature of the communications caaied on our microwave s}'stem, our number one priority is
reliability -- a communications faiJure in railroad operations is not merely an inconvenieooe; it carrie.s
significant safety fits. Replacing portiom of me system on a piecemeal, haphazard, link·by-link. basis would
compromise overall system integrity. reliability and safety, a result that we simply cannot accept. With a
microwave network as large and far-flung as ours, a patChwork of different technologies -- incJudtng
dissimilar types of equipment from varying manufacturers. multiple and varied test protocols and diverse
maintenance procedures -- inevitably will result in greater system complexity, decreased ~Iiability and
inaeased risk: of system failure.

The need for maintaining the integrity ofentire networks was recognized by the Commission when
it proposed a cost-sharing plan whereby the licensees of various pes speclIUm blocks and geographic
markets would be. required to share in the expense of system-wide relocations. Indeed, the desirabilil}' of
system-wide microwave relocations wa.4i acknowledged by Sprint in irs comments filed in WT Docket No.
95-157, where Sprint stated that systemic relocations "can be. in the long run, more spectrum efficient. less
costly and less disruptive." .

Union Pacific urges abe Commission to adopt a cost-sharing plan to facilitate systemic microwave
relocations. Of equal impona.nce. the Commission should adopt rules mquirini: existing PCS licensees -
presendy the A and B licensees .- to participate jointly in relocation negotiations with incumbenL~ and to
share in system-wide relocation costs, subject to reimbursement lafer by PCS licensees in 8ubseqauent
spectrUm blocks, including the C bloc~ licensees.

Inconclusion, I wish to reiterAte our very strong concern about the misrepresentations contained in
Mr. Wheeler's March 1 letter and the false and misleading manner in which Union PacifIC was portrayed.
Contrary to Mr. Wheeler's charat..1erizalion, Union Pacific has negotiated in good faith from the very outset
with Sprint and other PCS licensees. We recognize that the Commission has c~luded that the use of the
1.90& spectrum for PCS service is in the pUblic inleIC6t, and that inlluguration of PeS service requires that
incwnbent microwave users vacate the band. We have attempted as best we can to accommodate the FCC's
goal of eXpediting PeS service. to the public. However. we must point out that the Commission's present
rules do not encourage an effiC'ient resolution of system-wide relocation issues. For this reason, we
encourage the Commission to adopt a cost-sharing plan and a procedure that will require A and B block
licensees to share in the responsibility fOi systemic relocations.

Sincere~y,

~.~~
O. Lynn Andrews <EiJD
Asst Vice President TelecommunicadoDs

cc: Commissioner James Qucllo
CommilWonet AndItw Buren
Commissioner Rachclle c.'hong
Commissioner SU.W1 Ness
Michele Farquhar

Rosalind Allcn
Thomas E. Wheeler
Ronald T. LeMay


